Internal Review: F0049525 


23 August 2017 


Dear Alexander Baron, 

Review of complaint about access request under the Freedom of Information (FOI) Act 2000: 
Appeal by Alexander Baron against The National Archives’ decision (F0047269) that 
information in the following file constitutes exempt information under the Freedom of 
Information Act (FOIA) 2000: 

J 190/310/3: Closed extracts: Reports dated 30/12/1986, 5/5/1987, 7/5/1987 and 14/5/1987; 
photograph album 

From open parent piece J 190/310/1 and J 190/310/2 - Satpal Ram and Navinder Singh Shinji: 
variously charged with murder, assisting an offender and possession of an offensive weapon. 


The National Archives has now concluded the review and the original decision has been upheld. 
Flaving examined the information, I am satisfied that it is properly exempt under section 38(1 )(a) and 
section 40(2) of the Freedom of Information Act. 


Parent piece 

I should like to take this opportunity to inform you that the main parent pieces were formally open and 
accessible to the public. Flowever in light of this information request possible additional sensitivities 
have been highlighted within the information contained on file. Therefore some further redactions 
have been made and are going through The National Archives’ reclosure process. Upon completion 
of relevant steps the status of this record will again be amended to reflect final outcomes. For more 
information on this process please read our Takedown & Reclosure policy. 

http://www.nationalarchives.qov.uk/leqal/takedown-policv.htm 

http://www.nationalarchives.qov.uk/about/our-role/transparencv/reclosure-panel/ 


I suggest that you monitor the status of J 190/310/1 and J 190/310/2 in order to determine their 
access status. Assuming a reclosure panel decision is to agree to the further redaction of information, 
we would suggest that you study this file in order to fully understand the nature of the redactions 
made and, in turn, view the open material available for public access. 


Handling 

The purpose of an internal review is to consider whether the requirements of the Act have been 
fulfilled. The scope of the review is defined by Part VI of the Code of Practice under s45 of the Act. 

In accordance with The National Archives’ FOI appeals procedure, your complaint received 28 June 
2017 was passed to me as FOI Manager to review. I reviewed the way your original request was 
handled to satisfy myself that all correct processes were applied. 

I have noted that within your final response on 28 June 2017 you were informed that some of the 
information in J 190/310/3 is covered by section 38 of the Freedom of Information Act, and that some 
of the information is also covered by the exemption at section 40 of the Freedom of Information Act. 
Whilst this information is correct, we did not provide you with the full exemptions which we should 
have confirmed at this final stage. I can confirm that some of the information in J 190/310/3 is covered 







by section 38(1 )(a) and some of the information is also covered by section 40(2) of the Freedom of 
Information Act. Please accept our apologies for any inconvenience caused by this oversight. 


Timeline 

The following is a brief timeline of the handling of your Freedom of Information request (F0048890): 

a) Your enquiry was received by The National Archives on 21 April 2017. 

b) You were informed on 22 May 2017 that The National Archives would be applying the 10 
working day extension to your enquiry. Details of this extension are set out in Section 4(2) of 
the Freedom of Information Act and can be found at the following link: 
http://www.leqislation.qov.uk/uksi/2004/3364/contents/made 

c) As required by section 66 of the Freedom of Information Act (2000) the transferring 
department (Ministry of Justice) were consulted by The National Archives. 

d) A final reply to your information request was sent on 28 June 2017. 


Substance of the review 


The National Archives has now completed a review of the handling of your Freedom of Information 
request between 22 October 2016 and 26 January 2017, and we are content that our actions during 
that period - notwithstanding the incomplete confirmation of exemptions - have been fully compliant 
with Freedom of Information Act requirements, from receipt of request to the date upon which your 
internal review request was received. 


Timeliness 

Under section 1 of the Freedom of Information Act, 2000 you have two rights of access: 

• To be informed if we hold the information you have requested 

• And to have that information communicated to you 

In meeting this obligation an authority must inform the requester of any decision (section 17 refusal 
notice) within the timeframes set out in section 10 (time limits) of the Act. The National Archives 
occupies a unique position within the Freedom of Information Act legislation, as we are required to 
consult with other government departments before processing requests for access to closed 
information held within the archives. In relation to the time we are given for compliance, section 10(4) 
of the Freedom of Information Act specifies that The National Archives be granted additional time to 
process such requests in order to allow for this obligatory consultation period. Currently this additional 
processing period constitutes another 10 working days. In the handling of your request we notified 
you of this allowance in our response on 22 May 2017, which was delivered within the specified 20 
working days. 

Further to the above, where a qualified exemption is applied we have to carry out a public interest test 
to consider whether the balance of the public interest lies in favour of maintaining the exemption or in 
favour of releasing the information (section 15 of the Freedom of Information Act). Section 66(4) of the 
Freedom of Information Act states that decisions relating to transferred public records requires that 
the application of the public interest test is determined by the responsible authority (in this case the 
Ministry of Justice) and not the records authority (The National Archives). 

The public interest test process is a rigorous one for transferred records at The National Archives as it 
requires independent evaluation. This occurs through consultation with the Lord Chancellor, via the 
Advisory Council on National Records and Archives (ACNRA) - section 66(5). Due to the process 
involving not just consultation with other organisations, but the completion and outcome of this test, 
we often need the full 40 days for a decision to be finalised. 




In cases such as this one, where the information involves the consideration of more than one qualified 
exemption and complex public interest test considerations, the process can be lengthy. The period of 
time elapsing from the submission of your request to the date of your final response was 46 working 
days. Following ICO guidance ( https://ico.orq.uk/media/1165/time-for-compliance-foia-quidance.pdf) 
that in ‘exceptional circumstances’ a second public interest test extension may be required, The 
National Archives takes a ‘reasonable’ amount of time for a case with a qualified exemption to be 70 
working days. I am therefore satisfied that in this instance The National Archives have been compliant 
with the timelines set out in section 10 of the Freedom of Information Act. 


Application of the exemptions 

Section 38(1 Ha) 

This section exempts information that, if it was released, would be likely to: 
a) endanger the physical or mental safety of any individual 

For the section 38 exemption to be engaged it is necessary to show that disclosure would involve a 
level of harm. The harm/prejudice test for this exemption involves the consideration of the risk that 
mental endangerment, or endangerment to the physical safety of an individual would or would be 
likely to occur. 

The information within J 190/310/3 relates to photographs of the crime scene and autopsy. The 
release of this information would be likely to be highly distressing for the victim’s surviving family 
members, causing them significant mental anguish. It is for these individuals who have suffered - and 
may be at risk of future suffering - that this exemption is designed to protect, and it is for this reason 
that this exemption is applied. 

The argument for disclosure is weighed against the argument against disclosure, which in this 
instance is that the release of this information would be likely to be highly distressing for the victim’s 
family members. In the ICO case Ministry of Justice vs. Information Commissioner’s Office 
(FS50121803; https://ico.orq.uk/media/action-weve-taken/decision- 

notices/2009/465528/FS 50121803.pdf) the Information Commissioner concluded that this risk - 
whilst needing to be a significant possibility - also ‘need not be more likely than not, but must be 
substantially more than remote’. The Information Commissioner also stated that the assessment of 
what renders mental endangerment included the ‘likelihood of causing significant upset or distress.’ 

It is with the above Information Commissioner’s decision notice in mind - and the specific distressing 
nature of the information in this case - that, upon review, I find that the balance lies in favour of non¬ 
disclosure. It is therefore my view that the original decision was correct and that section 38(1 )(a) is 
correctly engaged to this file. To release information, which is likely to expose members of the public 
to a risk of mental endangerment, would not be in the public interest. This specific information will 
continue to be withheld under section 38(1 )(a). 


Section 40(2) 

This section exempts disclosure of personal data of living individuals if disclosure would breach the 
terms of the Data Protection Act 1998. 

In considering the release of personal data under the Freedom of Information Act, we also have to 
consider whether processing this information would breach any of the Data Protection Principles. For 
The National Archives, it is the first principle that is the most crucial in determining whether personal 
data can be released under FOI: that the release of personal information must be shown to be both 
fair and lawful. This follows ICO guidance that ‘If the disclosure would not be fair, the information must 
not be disclosed.’ 

In this case the exemption applies because the document contains the personal and the sensitive 
personal information of a number of identified individuals assumed still to be living, including family, 
medical and criminal information of these named individuals. These individuals would have no 
expectation that this information would be made available in the public domain during their lifetimes; 







to do so would be unfair and would risk causing damage and distress, which would contravene the 
first data protection principle. 


Having reviewed and reconsidered the information, it is my view that the original decision was correct 
and that this information will continue to be withheld under section 40(2). 


Advice and assistance 


We would like to thank you for the additional information that you provided to us about the victim’s 
sister. Having reviewed this case with fresh eyes, I can confirm that the exemptions were correctly 
applied and even in light of this information, they do still apply to the file. 

The decision to disclose any information under the Freedom of Information Act 2000 is based entirely 
on the content of the document, and whether any of the information is exempt from disclosure using 
the categories defined in the Act. To make you fully aware I would like to explain that the Freedom of 
Information Act is a public access regime; what that means is that any information released to a 
requester then becomes available to the wider public. Equally, if an exemption applies to the 
requested information it will be withheld from the requester and also the wider public. 

What that means for The National Archives is that if we open a document as a result of a Freedom of 
Information request, that document is not only made available to the requester, for example yourself, 
but also becomes available in our reading rooms to any other member of the public who wishes to 
see it. 

The information in files relating to criminal trials can contain material of a distressing nature. Extracts 
are often closed for varying periods to prevent possible harm to living relatives. As you mentioned the 
victim’s sister we would like to inform you of an alternative route outside of FOIA. 

The Ministry of Justice, as part of the Criminal Justice Service, has a duty to protect and support the 
families of victims of crime. In some cases, where the information cannot be released under the 
Freedom of Information Act because exemptions apply, it may be possible to allow members of the 
victim's family to view the document outside of the Freedom of Information Act legislation. 

If permission is granted to proceed in this way, it would allow the victim’s family members access to 
the requested document at MoJ Headquarters in London whilst ensuring that it is not made available 
to the wider public. The MoJ will be able to provide a private area for you to see the document for a 
limited period, explain why it remains closed and what sensitivity issues have been considered to 
justify the closure. 

In order to request access via the MoJ please write to: 

Departmental Record Officer 

Ministry of Justice 

Data Access and Compliance Unit 

Postal Point 1.42 

Floor 1 

Zone C 

102 Petty France 
London 
SW1H 9AJ 

They will need a full name, address and contact details, the document reference and title, and the full 
name of defendant. The applicant will be required to explain their reason for seeking access to the 
document (i.e. a connection to the case as a relative of the victim) and any intended usage of the 
information. 



I hope that this information is helpful. In regards to this internal review, I can confirm that the 
exemptions were correctly applied and the document will remain closed to the general public. If I can 
be of further assistance please do not hesitate to contact me. 


Conclusion 


I am satisfied at the conclusion of this review that the correct processes were applied to your request, 
and that the information was correctly withheld by way of the exemptions at section 38(1 )(a) and 
section 40(2). I am satisfied that our actions - notwithstanding the incomplete confirmation of 
exemptions within your final response - have been fully compliant with Freedom of Information Act 
requirements. 


The National Archives’ Internal Review process has now been completed. 

You have the right to ask the Information Commissioner, Wycliffe Flouse, Water Lane, Wilmslow, 
Cheshire SK9 5AF, to investigate any aspect of your appeal. 

Yours sincerely, 

Louisa Green 

FOI Manager 

Transfer and Access Department 
http://www.nationalarchives.gov.uk/ 



